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Bef ore Hohein, Hairston and Catal do, Adm nistrative Tradenark
Judges.

Opi ni on by Hohein, Admnistrative Trademark Judge:

Abercronbie & Fitch Trading Co. has filed an
application to register on the Principal Register the design mark

repr oduced bel ow

for "clothing, nanely, beachwear, belts, boxer shorts, jackets,

jeans, knit shirts, knit tops, pants, shirts, shorts, skirts,
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socks, sweat shirts, sweaters, swmwear, t-shirts and tank tops,
sold exclusively in Hollister Co. stores, catal ogs, and online
web-site"” in International Cass 25 and "retail clothing store
services" in International Cass 35.°

Regi stration has been finally refused under Section
2(d) of the Trademark Act, 15 U. S.C 81052(d), on the ground that
applicant's mark, when applied to its goods and services, soO
resenbles the mark "SEAGULL," which is registered on the
Principal Register in standard character form by the sane
registrant, for the follow ng goods and services, as to be likely
to cause confusion, or to cause m stake, or to deceive:

(i) "men's underwear shorts, children's
shorts, and gym shorts" in Internationa
d ass 25;% and

(i) "backpacks, fanny packs, tote bags,
roll bags, straw bags, unbrellas, and plastic
carrying cases for noney, cigarettes, and
keys" in International Cass 18; "cl othing,
nanely, rain ponchos, rainwear, rain suits,
hats, caps, gloves, ear nmuffs, ski snow
masks, shoes, nen's underwear shorts,
children's shorts, and gym shorts, boys'

j eans, and sl acks and boxer |ongies, and
men's and boys' shirts, bandana scarves,

[and] aprons” in International Cass 25; and
"I nport-export agencies in the fields of

cl ot hing, accessories, gift itenms, bags and
SW m accessories; nmail order catal og services
inthe field of clothing, clothing
accessories, gift itens, bags and swi m
accessories" in International dass 35.°

' Ser. No. 76516814, filed on May 16, 2003, which is based on
all egation of a bona fide intention to use the mark in conmerce. The
mark is lined for the colors gray and yel |l ow.

? Reg. No. 824,938, issued on February 28, 1967, which sets forth a
date of first use anywhere and in commerce of July 1, 1918; renewed.

° Reg. No. 2,141,843, issued on March 10, 1998, which for each class
sets forth a date of first use anywhere and in comrerce of 1975;
conbi ned affidavit 888 and 15.
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Appl i cant has appealed. Briefs have been filed, but an
oral hearing was not held.* W affirmthe refusal to register.

Qur determ nation under Section 2(d) is based on an
analysis of all of the facts in evidence which are relevant to
the factors bearing on the issue of whether there is a |ikelihood
of confusion. Inre E. |. du Pont de Nenours & Co., 476 F.2d
1357, 177 USPQ 563, 568 (CCPA 1973). However, as indicated in
Feder at ed Foods, Inc. v. Fort Howard Paper Co., 544 F.2d 1098,
192 USPQ 24, 29 (CCPA 1976), in any |likelihood of confusion
anal ysis, two key considerations are the simlarity or
dissimlarity in the goods or services at issue and the
simlarity or dissimlarity of the respective marks in their
entireties.”’

As to the fornmer, it is obvious that although "sold
exclusively in Hollister Co. stores, catalogs, and online web-
site," applicant's "boxer shorts" and "shorts" are otherw se
legally inclusive of and thus identical in nature to registrant's
"men's underwear shorts, children's shorts, ... gymshorts" and
"boxer longies.” Simlarly, except for the limtation in their
channel s of trade, applicant's other articles of "clothing,
nanmel y, beachwear, belts, ... jackets, jeans, knit shirts, knit

tops, pants, shirts, ... skirts, socks, sweat shirts, sweaters,

* Al'though applicant filed a request for an oral hearing with its
initial brief, it subsequently filed a withdrawal of such reqguest.

® The court, in particular, pointed out that: "The fundanental inquiry
mandat ed by 82(d) goes to the cunul ative effect of differences in the
essential characteristics of the goods [or services] and differences
in the marks." 192 USPQ at 29.
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swimwear, t-shirts and tank tops,"” are closely related in their
nature to registrant's remaining itenms of "clothing, nanely, rain
ponchos, rainwear, rain suits, hats, caps, gloves, ear nuffs, sk
snow nmasks, shoes, ... boys' jeans ... and slacks ..., and nen's
and boys' shirts, bandana scarves, [and] aprons.” Furthernore,
applicant's "retail clothing store services" clearly are
commercially related to registrant's "mail order catal og services
inthe field of clothing, clothing accessories, gift itenms, bags
and swi m accessories" since, to ordinary consuners, the
respective services are sinply alternative nmeans of shopping for
clothing and rel ated accessories. Plainly, if these particular
goods and services were to be marketed under the sanme or legally
equi val ent marks, confusion as to the source or sponsorship of
such goods and services would be likely to occur.

The primary focus of our inquiry, therefore, will be on
the simlarities and dissimlarities in the respective marks when
considered in their entireties. Specifically, in the light of
the circunstances of this case, we nust anong ot her things decide
whet her applicant's design mark is in essence a | egal equival ent
of registrant's "SEAGULL" mark, keeping in mnd that, "[w hen
mar ks woul d appear on virtually identical goods or services, the
degree of simlarity [of the marks] necessary to support a
conclusion of likely confusion declines.” Century 21 Real Estate
Corp. v. Century Life of America, 970 F.2d 874, 23 USPQd 1698,
1700 (Fed. Cir. 1992), cert. denied, 506 U. S. 1034 (1994). See

also ECl Division of E-Systenms, Inc. v. Environnental
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Conmmuni cations Inc., 207 USPQ 443, 449 (TTAB 1980). Mboreover
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stated in TMEP Section 1207.01(c) (i) (4th ed. 2005):

Under the doctrine of |egal equivalents,
a pictorial representation and its literal
equi val ent may be found to be confusingly
simlar. This doctrine is based on a
recognition that a pictorial depiction and
equi val ent wording are likely to inpress the
sanme nental inmage on purchasers. See, e.g.,
In re Rolf N lsson AB, 230 USPQ 141 (TTAB
1986) (design conprising the silhouette of
the head of a lion and the letter "L" for
shoes held likely to be confused with LI ON
for shoes); Punma- Sportschuhfabriken Rudol f
Dassler KGv. Garan, Inc., 224 USPQ 1064
(TTAB 1984) (designs of mountain lion, for
shirts and tops, held confusingly simlar to
PUMA, for itens of clothing; the design of a
puma, for itenms of sporting goods and
cl ot hing; and PUMA and design, for T-shirts);
In re Duofold Inc., 184 USPQ 638 (TTAB 1974)
(design of eagle lined for the col or gold,
for various itens of sports apparel, held
likely to be confused with GOLDEN EAGLE and
design of an eagle, for various itens of
cl ot hing).

as

Applicant, in this regard, nonetheless contends inits

brief that the Exam ning Attorney has m sapplied the doctrine of

| egal

equi val ents, arguing that (footnotes omtted):

The fundanental consideration to be nmade
in evaluating the |ikelihood of confusion
between a word mark and a design mark i s not
sinmply whether the design is an equival ent
representation of the word mark, but whether:
a) the pictorial representation would be
readily recogni zed by the average purchaser
of the goods [and/or services] involved as
the equivalent of aliteral term and b) the
design mark is of such a nature that the
purchaser woul d be prone to "translate" and
not accept it for what it is, nanely, a
design mark in the marketing environnment for
the goods [and/or services] with which it is
used. See Spaul ding Bakeries Inc. v.
Interstate Brands Corp., 209 USPQ 355, 356
(TTAB 1980) (dism ssing petitioner's
cancel | ati on action alleging that
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respondent's ... design of a mll for bread
resenbled its registered mark OLD MLL for
br ead).

Applicant, citing Inre Harry N. Abranms, Inc., 223 USPQ 832, 835
(TTAB 1984) in addition to Spaul ding Bakeries Inc. v. Interstate
Brands Corp., supra, further asserts that, "[i]n fact, the Board
has cautioned that the doctrine of |egal equivalents nust not be
literally and indiscrimnately applied without regard to the
particular mark and record involved."

In particular, applicant contends that "the Exam ning
Attorney has "disregarded facts and circunstances in the record
which illustrate that the average consuner of Applicant's and
Regi strant's goods and services as they are encountered in the
mar ket pl ace ... would not be likely to equate Applicant's Design
Mark with the term'seagull’ and, nore significantly, are not
likely to be confused as to the source or origin of the
Regi strant's and Applicant's goods and services."” According to
applicant, the Exam ning Attorney "ignores (1) the marketpl ace
reality that consuners will view Applicant's mark as a | ogo
designating the source of the good[s and services] as com ng from
a HOLLI STER CO. retail venue; (2) the marketplace reality that
Applicant only sells its goods in its HOLLI STER CO. retai
venues; and (3) the crowded field of nultiple third-party
regi strations of SEAGULL word marks and bird design marks in the
nature of seagulls on the Principal Register for related goods
and services."

In claimng that its "use of its Design Mark is highly
intertwined with its HOLLI STER CO. house mark and brand, "
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applicant argues that its "HOLLI STER CO. stores, catal ogs and
website and cl ot hing convey a distinctive inmage" in that:

As stated in Applicant's response dated My
3, 2004, the imge conveyed by Applicant's
HCOLLI STER CO. retail services and clothing is
that of a youthful West Coast surfer's
lifestyle. In line with that inmage,
Applicant's HOLLI STER CO retail venues are
designed to |l ook like a surfer's shack on the
beach. Applicant's use of its Design Mark in
the context of its HOLLI STER CO house mark
and brand draws on the quintessential beach
lifestyle inherent in the design of its
stores and cl ot hi ng.

As to its contention that consuners will not translate its design
mark into the word "SEAGULL," applicant insists that (underlining
in original):

As the Board instructed in Spaul di ng
Bakeries, in applying the doctrine of |egal
equi valents to bar registration, one nust
find that the design mark is of such a nature
that the purchaser would be prone to
"transl ate" the design and not accept it for
what it is, nanely, a design nark in the
normal nmarketing environnment for the goods
with which it is used.

In this case, the normal marketing
envi ronment involves the use of the subject
Design Mark in conjunction with the
di stinctive HOLLI STER CO house mark, as is
comon in the branded retail clothing market,
e.g., Lacoste's alligator design, Brooks
Brot her's gol den fl eece design, Ral ph
Lauren's horse design, and Baby Gap's teddy
bear design, anong others. Such use of a
design mark as a primary logo that is highly
connected to a house mark typically | eads the
consunmer to nmentally translate the logo into
the house mark, rather than into the generic
nanme of the image in the design mark.
Consuners do not view the Lacoste alligator
design and say, "I am buying an alligator
shirt" -- rather, they know they are
purchasing an 1ZOD shirt. Simlarly,
consuners do not say, "I am buying a gol den
fl eece shirt -- rather, the golden fleece
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indicates that the shirt originated at Brooks
Brothers. These design marks -- just |ike
Applicant's Design Mark, -- are used in close
connection with a larger concept and as such
consunmers wll recognize the design mark in
connection with that concept.

The Board in In re Harry N. Abrans,
Inc., 223 USPQ at 835, recognized that when a
design mark is used in close association with
a larger and nore overarchi ng concept,
consuners nmay be nore likely to recogni ze the
design mark in connection with that concept
(rather than translate it to its | egal
equi val ent) and, hence, would not be confused
as to source.

Simlarly, because Applicant's use of

its Design Mark is highly intertwined with

its HOLLI STER CO. nanme and mark and its

di stinctive brand image, the Design Mark is

likely to trigger a strong association with

Applicant's HOLLI STER CO. house marKk.

Consuners are far nore likely to view

Applicant's Design Mark as a | ogo designating

source from HOLLI STER CO. retail venues,

rather than to relate it to Registrant's

goods and services. Accordingly, consuners

are not likely to be confused as to the

source of the mark

Wth respect to its related assertion that confusion is
avoi ded by the marketplace reality that applicant only sells its
goods in its HOLLI STER Co. retail venues, applicant reiterates
its contention that, as reflected in the identification of its
goods, it "does not sell any of its various HOLLI STER CO. brand
goods, including goods bearing the subject Design Mark, in any
third-party retail venues, such as departnent stores or other
specialty stores.”" Rather, applicant maintains, "[c]onsuners are
only able to purchase such goods through Applicant's HOLLI STER
CO stores and/or its HOLLI STER CO web site."™ |In consequence

thereof, applicant stresses that "[r]egistrant's goods bearing
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its SEAGULL word mark have not and will not be sold in
Applicant's HOLLI STER CO. retail venues" (italics in original)
and that:

This clear demarcation in the
di stribution and provision of Applicant's and
Regi strant's goods and services sold and
provi ded under their respective marks sends
an unanbi guous nessage to consuners that the
goods and services emanate fromdifferent
sources. Furthernore, because Applicant's
goods bearing the subject Design Mark are
sol ely avail abl e through Applicant's
HCOLLI STER CO. retail venues, consunmers wl|
first make a consci ous decision to purchase
fromApplicant's stores, web site or catal og
when purchasi ng goods bearing the subject
Design Mark. Based on this record, it is
clear that the Exam ning Attorney's literal
application of the doctrine of equivalents
di d not adequately consider the facts in the
record, and was in error.

Lastly, as to its argunent that "the crowded field of
multiple third-party registrations of SEAGULL word marks and bird
design marks in the nature of seagulls on the Principal Register
for related goods and servi ces" denonstrates that sim/lar marks
are not barred by the doctrine of |egal equivalents, applicant
specifically maintains that (footnotes omtted):

The Exam ning Attorney inproperly

di sm ssed the existence of the numerous

third-party registrations ... for seagull and

ot her bird designs and word marks in

I nternational O asses 25 and 35.

The records of the Trademark O fice
reveal nunerous registrations of SEAGULL word
mar ks and bird designs bearing resenbl ance to

a seagull for related goods and services.
Not ably, all of these third-party

regi strations -- which include both marks
wth the word SEAGULL and pictori al
depictions of seagulls -- registered on the

Princi pal Register notwi thstanding [cited]
Regi stration No. 824,938 of the word mark
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SEAGULL and, in nobst cases, notw thstandi ng
[cited] Registration No. 2,141,843, also of
the word mark SEAGULL.

The co-existence of nunerous rel ated
mar ks on the Principal Register denonstrates
that the Trademark Office has inplicitly
recogni zed seagul |l /bird marks in C asses 25
and 35 represent a diluted field of narks.
In this diluted field, marks are afforded
only a narrow scope of protection.
Vari ations anong the marks, including
di fferent design features, the use of word
versus design elenents, or slight differences
anong the goods and services distinguish the
mar ks. Consuners rely on these variations
and are able to successfully distinguish
between the related bird marks .... Wen
mar ks such as these have a narrow scope of
protection, other uses in the sanme or simlar
field may cone close to a weak mark and co-
exist therewith. See In re The Lucky
Conpany, 209 USPQ 422, 432 (TTAB 1980).

Further, these third-party registrations
: are evidence that the Trademark O fice
has repeatedly found that no |ikelihood of
confusion exists with [cited] Registration
Nos. 824,938 and 2, 141, 843. :

[In particular,] Registration Nos.
1,394, 127 and 1,175, 261 each contain both a
SEAGULL word mark (or a translation thereof
[of the foreign word MOVE]) and a bird design
that is clearly intended to be a seagull.
These [r]egistrations --containing both a
picture of a seagull and the word seagul |l --
were allowed to proceed to registration for
goods related to [cited] Registration No.
824,938. If these three registrations can
co-exist on the register it follows that
Applicant's Design Mark should al so be
allowed to register.

The nere fact that Applicant's logo is a
design mark and not a word mark shoul d be
sufficient to distinguish the marks in this
manner and the doctrine of |egal equivalents
shoul d not be appli ed.

10
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We concur with the Exam ning Attorney, however, that
the doctrine of |egal equivalents should be applied and that
applicant's design mark and registrant's "SEAGULL" mark are | egal
equivalents. In this regard, we judicially notice® that The

Anerican Heritage Dictionary of the English Language (4th ed.

2000) defines "seagull"™ as: "A gull, especially one found near
coastal areas." According to an article under "gull" in the on-

line edition of Golier Miltinedia Encycl opedia (2006):

@Qulls are approximately 43 speci es of
bi rds belonging to the famly Laridae ...
They are uniformin size and coloration ....
Most have a gray or white mantle; sone are
bl ack above (the bl ack-backed and kel p gulls)
and white bel ow :

Qulls are primarily scavengers and prey
on anything they can find. .... They forage
al ong the shores of |akes, rivers, and oceans

Such article, inter alia, also contains an illustration, as shown

below in color, of a "gull, comon herring":’

-

1t is settled that the Board nay properly take judicial notice of
dictionary definitions and articles in standard reference works. See,
€.9., Inre Hartop & Brandes, 311 F.2d 249, 135 USPQ 419, 423 n. 6
(CCPA 1962); Hancock v. Anerican Steel & Wre Co. of New Jersey, 203
F.2d 737, 97 USPQ 330, 332 (CCPA 1953); University of Notre Danme du
Lac v. J. C. Gournet Food Inports Co., Inc., 213 USPQ 594, 596 (TTAB
1982), aff’'d, 703 F.2d 1372, 217 USPQ 505 (Fed. G r. 1983); and Marca
Paper MIIls, Inc. v. American Can Co., 212 USPQ 852, 860 n. 7 (TTAB
1981).

7

Il'lustration available at: http://gme.grolier.comcgi-bin/nedia?[-]
tenpl at enanme=/articl e/ nedi a. ht M &sset i d=b063&assett ype=0np.

11
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Noting that, "[i]n this case, the applicant
describes its design mark as a 'Seagull Design,'" the Exam ning
Attorney accurately points out in her brief that:

The mark is colored in the sane way as a

seagull, i.e., white and gray body and a

yel |l ow beak. There are no other literal or

figurative elenents in the mark. The mark

consists solely of an accurate depiction of a

seagull in flight. The average purchaser of

t he goods and services in this case would

readily recogni ze the proposed nmark as the

equi val ent of the word "seagull."
G ven that applicant states that it intends to use its design
mar k exclusively in connection with its "HOLLI STER CO." retai
venues, which applicant enphasizes feature the thene "of a
yout hful West Coast surfer's lifestyle"” and thus, "[i]n line with
that image, ... are designed to |look like a surfer's shack on the
beach,” consuners in the context of such an ocean-side or beach
t hemed environnment would readily recognize the pictorial
representation which constitutes applicant's mark to be the
equi val ent of the word "SEAGULL." Moreover, contrary to the
assertion (made for the first tine) inits reply brief that its
"cartooni sh design is not an 'accurate' depiction of any bird,"®
applicant's design mark is of such a lifelike and inmediately

recogni zabl e nature that consuners would be prone to "transl ate"

® Such assertion is plainly at odds with applicant's statenent, in its
initial brief, that it "respectfully disagrees with the Exam ni ng
Attorney that 'the birds shown in [third-party] Registration Nos.
1,394, 127 and 1, 294,097 are not accurate depictions of a seagull"'"
(footnote onmtted). Cearly, if the abstract designs in the marks
which are the subjects thereof are, in applicant's view, accurate

depi ctions of seagulls, then applicant's design nark unguestionably
gualifies as an accurate representation of a seagull and not just any
bi rd.

12
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the mark and not accept it as just a design mark in the marketing
environnment for its goods and services.’

Consequently, when encountered in "the quintessenti al
beach lifestyle inherent in the design of its stores and
clothing,” consuners would specifically and unm stakably regard
applicant's design mark as a seagull, rather than generally and
anbi guously as a shorebird or even a bird of sone kind. As such
applicant's seagull design mark is the equivalent of registrant's
"SEAGULL" mark. Confusion as to source or sponsorship would
therefore be |likely inasmuch as such marks, as the Exam ni ng
Attorney properly notes, "create the sane commercial inpression”
when respectively used in connection with the commercially
rel ated goods and services involved in this appeal.

Moreover, to the extent that applicant is nonethel ess
arguing that confusion is not |likely to occur because applicant
will be using its seagull design mark in connection with its
"HCOLLI STER CO. " house mark, suffice it to say that, insofar as
the registrability of applicant's mark is concerned, it is
settled that the issue of |ikelihood of confusion nust be
determ ned solely on the basis of such mark and registrant's mark
as they are respectively set forth in the application and cited

registration(s). This is because Section 2(d) of the Trademark

° Contrary to applicant's contention that, for instance, "[c]onsuners
do not view the Lacoste alligator design and say, '| am buying an
alligator shirt,"" it is common know edge that shirts bearing
such a design are typically referred to and known as "alligator"”
shirts. In the sanme manner, purchasers of applicant's goods
woul d be inclined to refer to its various itens of apparel as
"seagul | " shirts, etc.

13
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Act precludes registration of "a mark which so resenbles a mark
registered in the Patent and Trademark Office ... as to be likely
to cause confusion ...." Therefore, that applicant intends

to use its seagull design mark solely in connection with its
"HOLLI STER CO. " house mark is irrelevant and inmaterial to the
i ssue of |ikelihood of confusion. See, e.qg., Sealy, Inc. v.
Si mmons Co., 265 F.2d 934, 121 USPQ 456, 459 (CCPA 1959); Burton-
D xie Corp. v. Restonic Corp., 234 F.2d 668, 110 USPQ 272, 273-74
(CCPA 1956); Hat Corp. of Anerica v. John B. Stetson Co., 223
F.2d 485, 106 USPQ 200, 203 (CCPA 1955); and ITT Canteen Corp. V.
Haven Homes Inc., 174 USPQ 539, 540 (TTAB 1972).

Finally, with respect to applicant's contentions as to
t he "numerous” third-party registrations which it has made of
record and which, by our count, consist of six subsisting
regi strations and six cancel ed regi strations, the Exam ning
Attorney correctly observes in her brief that:

Third-party registrations, by thenselves, are

entitled to little weight on the question of

i kelihood of confusion. Inre Melville

Corp. 18 USPQd 1386, 1388 (TTAB 1991).

Third-party registrations are not evidence of

what happens in the marketplace or that the

public is famliar with the use of those

marks. .... Further, existence on the

regi ster of other confusingly simlar marks

woul d not assist applicant in registering yet

anot her mark which so resenbles the cited

regi stered marks that confusion is likely.

In re Total Quality Goup Inc., 51 USPQd

1474[, 1477] (TTAB 1999).
The Exam ning Attorney, in her brief, also persuasively argues
that (footnote omtted; italics in original):

Not wi t hst andi ng the foregoing, the
exam ning attorney has reviewed the third-

14
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party registrations previously submtted by
applicant. The applicant's mark is an

accurate representation of a seagull in
flight. The mark is colored in the sane way
as a seagull, i.e., white and gray body and a
yel | ow beak. None of the marks cited by
applicant ... is an accurate representation
of a seagull. The marks shown in those

registrations are either not clearly seagulls
or are highly stylized or fanciful

representations of seagulls .... As such,

the registrant's word marks woul d not have

been cited against registration of those

desi gn marks or vice versa.

U S. Registration No. 1,394,127
(SEAGULLS (and Design)) is the nost simlar
of the third-party registrations to the cited
regi stered marks, but even in that
regi stration the seagull design el enent of
the mark is highly stylized and is certainly
not an accurate representation of a seagull.

Contrary to show ng a "crowded field"
for seagull designs in International O asses
25 and 35, the third-party registrations
submtted by the applicant, by conpari son,
only enhance the accuracy of the seagul
depicted in the applicant's mark. Assum ng
that the applicant submtted the best
evidence of third-party registrations that
contain seagull designs, the applicant's
seagul | design mark stands apart as an
accurate depiction of a seagull in flight.

Additionally, it is well established that thi

rd-party

regi strations do not denonstrate use of the marks which are the

subj ects thereof in the marketplace or that the consum

ng public

is famliar with the use of those marks and has | earned to

di stingui sh between them See, e.g., Smth Bros. Mg.

Stone Mg. Co., 476 F.2d 1004, 177 USPQ 462, 463 (CCPA

AMF | nc.

V.

USPQ 268, 269 (CCPA 1973). Mbdreover, as our principa

court noted in In re Nett Designs Inc., 236 F.3d 1339,

15

Co. wv.
1973); and

Anerican Leisure Products, Inc., 474 F.2d 1403, 177

revi ew ng

57 USPQd
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1564, 1566 (Fed. Cir. 2001), "[e]lven if sone prior registrations
had sonme characteristics simlar to [applicant's] application,
the ... allowance of such prior registrations does not bind the
Board or this court.” See also, In re Broyhill Furniture

| ndustries Inc., 60 USPQd 1511, 1514 (TTAB 2001); and In re
Pennzoi|l Products Co., 20 USQP2d 1753, 1758 (TTAB 1991).

Finally, even if applicant had shown that registrant's "SEAGULL"
mark, as well as seagull design marks, are "weak" marks, such a
mark would still be entitled to protection against registration
by a subsequent user of the sanme or simlar mark, including a

| egal |y equivalent mark, for the same or closely related goods or
services. See, e.d., In re Farah Manufacturing Co., Inc., 435
F.2d 594, 168 USPQ 277, 278 (CCPA 1971); and Hollister Inc. v.
|dent A Pet, Inc., 193 USPQ 439, 442 (TTAB 1976).

We accordingly conclude that customers and prospective
consuners who are famliar or otherw se acquainted with the cited
registrant's "SEAGULL" mark for its goods and services, including
in particular its various itens of apparel in International C ass
25 and its "mail order catalog services in the field of clothing,
cl ot hing accessories, gift itens, bags and swi m accessories" in
International Cass 35, would be likely to believe, upon
encountering applicant's |egally equival ent seagull design mark
for its various articles of clothing "sold exclusively in
Hol li ster Co. stores, catalogs, and online web-site" in
International Cass 25 and its "retail clothing store services”
in International Cass 35, that such identical in part and

ot herwi se commercially rel ated goods and services enmanate from

16
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or are otherw se sponsored by or affiliated with, the sane
sour ce.

Deci sion: The refusal under Section 2(d) is affirned.

17



